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The doctrine of incorporation by reference has become a settled doctrine 
in England and has never been questioned in this country except in New 
York and Connecticut. Rood, Wills, 249. This doctrine allows the incor- 
poration of a then existing, referred to paper, insofar as it is necessary to 
give effect to the desire of the testator as expressed in the will. 1 BiGELOw's 
Jarman, § 98. The decisions sustaining this doctrine are referred to, and 
reviewed at length in Newton v. Seaman's Friend Society (1881), 130 Mass. 
91, 39 Am. Rep. 433, and in Baker's Appeal (1884)', 107 Pa. St. 381, the his- 
tory of the doctrine is traced from the leading case of Habergham v. Vincent 
(1792), 2 Ves. Jr. 204, 223; see also Young's Estate (1899), 123 Cal. 337, 55 
Pac. ion; Fickle v. Suepp (1884), 97 Ind. 289. The doctrine is a just one 
and the denial of it in New York and Connecticut appears to put the courts 
of these states in the inconsistent position of denying the doctrine, yet adopt- 
ing it in effect in the common instance of giving an invalid will effect by 
reference to it in a valid codicil. Rood, § 249. Compare Brozvn v. Clark, 77 
N. Y. 369, and Booth v. Baptist Church, 126 N. Y. 215, for the above stated 
inconsistency. For a full discussion see the article by Prof. Chaplin, 2 Col. 
Law Review, 148-152 (1902). 

Wills — Residuary Clause — Charging Legacies On the Realty. — 
Action was brought to obtain a construction of the last will and testament 
of testator. In the residuary clause of the will, testator devised to two 
daughters the residue of his personal and real estate "subject to the payment 
by each of them of $125 a year to my son Elisha Teller * * * and in order 
to secure such payment I direct that each of them shall set apart out of the 
personal property hereby bequeathed to her the sum of $2,500, and invest the 
same, and hold it in trust * * * and if there be any deficiency in the 
income she shall make up what it falls short of such amount of $125 out of 
her own means, * * * but payment of such deficiency shall be only a 
personal debt to Elisha and not a charge upon her property." Upon the 
latter's (Elisha's) death, such trust fund was to be paid over and transferred 
to his next of kin. No personal property came into the hands of the 
daughters under the residuary clause of the will. Held, that the annuities and 
legacies to the son Elisha and his next of kin should be a charge upon the 
lands devised to the daughters by the residuary clause. Irwin et al. v. Teller 
et al. (1907), — N. Y. — , 80 N. E. Rep. 376. Cullen, C. J., W. Bartlett, J., 
and Haight, J., dissent. 

In the case at hand, the daughters, receiving no personal property from 
testator, were unable to set aside the trust fund of $2,500 as provided by the 
will. The claim is made by respondents, children of Elisha, that the legacy 
is a charge upon the land of the heirs and that land should be sold to create 
the trust fund. This contention is sustained by a majority of the court. The 
dissenting opinion seems more logical and more consonant with recognized 
principles of construction of wills. The dissenting judges interpret the words 
of the will to mean that testator did not intend to disinherit his daughters. 
The express terms of the will are quoted and emphasized. It is remarked that 
"the testator supposed that he was possessed of sufficient property to make 
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up the trust fund as he called it," and they conclude that an intention to 
charge the legacy upon the land cannot be discovered. The common law rule 
was that in the absence of anything to show a different intention by the 
testator, land was not liable for the payment of any legacy. Kightley v. 
Kightley (1794), 2 Ves. Jr. 328. The question thus arises as to the expression 
of a different intention on the part of this testator. The cases of Briggs v. 
Carroll, 117 N. Y. 288, 22 N. E. 1054; McCorn v." McCorn, 100 N. Y. 511, 3 
N. E. 480; Hoyt v. Hoyt, 85 N. Y. 142; Brill v. Wright, 112 N. Y. 129, 19 
N. E. 628; Goddard v. Pomeroy, 36 Barb. 546, and Wiltsie v. Shaw, 100 
N. Y. 191, are discussed and relied upon by the majority of the court, who 
hold that from the extrinsic circumstances, such as may under the rules of 
law be resorted to, to aid in the interpretation of written instruments, it 
appears that it was testator's intention that the legacies should be charged on 
the land. These cases seem to hold that an intention to so charge the realty 
will be inferred when the personal estate was, at the date of the will, clearly 
insufficient for the payment of the legacies given, and the testator must have 
known and understood that they could not be paid except by the aid of the 
real estate. McCorn v. McCorn, and Briggs v. Carroll, supra. That this is 
the general rule there is no doubt. It is thus stated in Rood, Wills, § 751, 
"An intention to charge land with the payment of legacies is held to appear 
from the mere fact of giving legacies to a considerable amount, if the testator 
then had and knew that he had no other property, or not sufficient other 
property, out of which the payment could be made ; for it cannot be pre- 
sumed that he was making a pretense on so solemn an occasion. But to 
establish this presumption the legatee must prove both facts, lack of other 
assets and knowledge by the testator." Gorman v. McDonnell, 127 Ala. 549, 
28 So. 964; Cunningham v. Cunningham, 72 Conn. 253, 43 Atl. 1046; Williams 
v. Williams, 189 111. 500, 59 N. E. 966; Tltayer v. Pinnegan, 134 Mass. 62, 45 
Am. Rep. 285; Clotilde v. Lutz, 157 Mo. 439, 57 S. W. 1018; Theobald v. 
Pugman, 64 Ohio St. 473, 60 N. E. 606. Many cases hold that if a testator 
blends his real and personal estate in a general devise of the residue, the 
legacies are a charge upon the land. Lewis v. Darling, 16 How. (57 U. S.) 
1, 12; Walker v. At more, 50 Fed. 644; Greville v. Browne, 7 H. L. Cas. 689; 
Stickel v. Crane, 189 111. 211, 59 N. E. 595; Davidson v. Coon, 125 Ind. 497, 
25 N. E. 601 ; Knotts v. Bailey, 54 Miss. 235, 28 Am. Rep. 350 ; Turner v. 
Gibb, 22 Atl. 580; Robinson v. M elver, 63 N. C. 645; Moore v. Beckwith, 14 
Ohio St. 129; Lee v. Lee, 88 Va. 805, 14 S. E. 534; Root's Will, 81 Wis. 263, 
51 N. W. 435 ; Gorman v. McDonnell; Williams v. Williams, and Thayer v. 
Pinnegan, supra. This, however, is not the rule in New York. Tollman v. 
Tollman, 3 Misc. 465, 23 N. Y. Supp. 734; Myers v. Eddy, 47 Barb. 263. In 
fact the principal case rejects this rule, citing Brill v. Wright, supra, stating 
that such a circumstance standing alone is insufficient to show an intention 
to charge the land. It is clear, then, that the fact of blending real and per- 
sonal property in the residue was not the basis for the prevailing opinion. 
It is difficult, indeed, to see the exact grounds on which this opinion is based. 
The express terms of the will, according to the dissenting judges, plainly 
negative an intention to so charge the realty; they are given the opposite 
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effect by the majority of the court. With regard to the question of knowl- 
edge on the part of the testator, at the time of making the will, of insufficiency 
of assets, the dissenting opinion presents at least an inference that such 
knowledge was lacking, and with this premise the opinion is logical. The 
prevailing opinion, however, not only fails to find that testator possessed 
such knowledge, but expressly states, "It is not to be assumed that the testator 
inserted such provisions as these in his will unless he was of opinion that 
there would be a sufficient amount of personal property passing to his 
daughters at the time of his death, thereby enabling them to carry out his 
requirements of setting apart a trust fund." 

Witnesses — Claim of Immunity From Prosecution For Perjuky By 
Bankrupt, Testifying Under Sec. 7, Sued. 9 of Bankruptcy Act. — Sec. 7, 
Subd. 9, of the Act of Congress of July 1, 1898, c. 541, 30 Stat. 548 (U. S. 
Comp. Stat. 1 901, p. 3425), provides that the bankrupt shall "submit to an 
examination concerning the conducting of his business, the cause of his 
bankruptcy, his dealings with his creditors," etc., "but no testimony given 
by him shall be offered in evidence against him in any criminal proceeding." 
Defendant was convicted of having made a false oath in this examination pro- 
vided for by the Act. He defended on the ground that the immunity, extended 
to him in the section of the Act above quoted, that his testimony so given 
should not "be offered in evidence against him in any criminal proceeding," 
applied to and covered the case of a criminal prosecution for perjury com- 
mitted in giving such testimony. Held, that the statutory immunity did not 
extend to a prosecution for perjury, committed in the testimony of the bank- 
rupt and that such testimony was properly admitted to convict the defendant. 
Philips, J., dissented, Edelstein v. United States (1907), — C. C. A., 8th 
Circ. — , 149 Fed. Rep. 636. 

In support of its position the court says, "To hold that the statute pro- 
tects a bankrupt from the use of his evidence in a prosecution for perjury 
while actually testifying would defeat the obvious purposes of the Act 
* * * . It would, in effect, secure to the bankrupt the immunity in ques- 
tion for violating his part of the compact, namely, to testify — that is, to 
testify truthfully — by virtue of which he secured a right to the immunity." 
Philips, J., dissents from the main opinion, and it must be admitted that the 
better logic seems to sustain his position. He says, in speaking of the bank- 
rupt, "No case could be made but against him under an indictment for per- 
jury without offering in evidence his testimony given in the examination." 
He calls attention to the fact that the proviso added in other similar statutes, 
such as the Act of Feb. 25, 1868 (U. S. Comp. St. 1001, p. 661), and in the 
Interstate Commerce Act of Feb. 11, 1893 (U. S. Comp. St. 1901, p. 3173), 
that the immunity granted in those acts shall not exempt the witness testi- 
fying from punishment for falsely swearing while so testifying, is omitted in 
the Bankruptcy Act. This omission, he says, "is most significant," and would 
indeed seem to indicate that Congress did not intend that the immunity 
given should be so abridged. The view taken in the principal case does not 
find support in all jurisdictions. In United States v. Simon, 146 Fed. 92, a 



